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§ 3001.60 shall be accompanied by a cer-
tificate that service of the filing in ac-
cordance with § 300l.59(c) has been 
made. 

[66 FR 54438, Oct. 29, 2001] 

§ 3001.59 Market Response Rate Re-
quests-expedition of public notice 
and procedural schedule. 

(a) The purpose of this section is to 
provide a schedule for expediting pro-
ceedings when a trial-type hearing is 
required in a proceeding in which the 
Postal Service proposes to adjust rates 
for Express Mail service in order to re-
spond to a change in the market for ex-
pedited delivery services. 

(b) The Postal Service shall not pro-
pose for consideration under the provi-
sions of §§ 3001.57 through 3001.60 rates 
lower than: 

(1) The average per piece attributable 
cost for Express Mail service deter-
mined in the most recent omnibus rate 
case, or 

(2) The average per piece attributable 
cost for Express Mail service as deter-
mined by the Postal Service in accord-
ance with section 3001.58(e) for the 
most recent fiscal year for which infor-
mation is available, whichever is high-
er. Neither shall the Postal Service 
propose a rate for any rate cell which 
is lower than the estimated test period 
attributable cost of providing that rate 
cell with service. 

(c)(1) Persons who are interested in 
participating in Express Mail Market 
Response Rate Request cases may in-
tervene pursuant to § 3001.20 within 28 
days of the filing of a formal request 
made under the provisions of §§ 3001.57 
through 3001.60. Parties may withdraw 
from a case by filing a notice with the 
Commission. 

(2) When the Postal Service files a re-
quest under the provisions of §§ 3001.57 
through 3001.60 it shall comply with the 
standard Filing Online procedures of 
§§ 3001.9 through 3001.12. 

(3) When the Postal Service files a re-
quest under the provisions of §§ 3001.57 
through 3001.60, it shall on that same 
day file a notice that briefly describes 
its proposal. Such notice shall indicate 
on its first page that it is a notice of an 
Express Mail Market Response Rate 
Request to be considered under 
§§ 3001.57 through 3001.60, and identify 

the last day for filing a notice of inter-
vention with the Commission. 

(d) In the absence of a compelling 
showing of good cause, the Postal Serv-
ice and parties shall calculate Express 
Mail costs in accordance with the 
methodologies used by the Commission 
in the most recent omnibus rate case. 
In the analysis of customers’ reactions 
to the change in the market for expe-
dited delivery services which prompts 
the request, the Postal Service and 
parties may estimate the demand for 
segments of the expedited delivery 
market and for types of customers 
which were not separately considered 
when estimating volumes in the most 
recent omnibus rate case. 

(e)(1) In the event that a party wishes 
to dispute as an issue of fact whether 
the Postal Service properly has cal-
culated Express Mail costs or volumes 
(either before or after its proposed 
changes), or wishes to dispute whether 
the change in the market for expedited 
delivery services cited by the Postal 
Service has actually occurred, or wish-
es to dispute whether the rates pro-
posed by the Postal Service are a rea-
sonable response to the change in the 
market for expedited delivery services 
or are consistent with the policies of 
the Postal Reorganization Act, that 
party shall file with the Commission a 
request for a hearing within 28 days of 
the date that the Postal Service files 
its request. The request for hearing 
shall state with specificity the fact or 
facts set forth in the Postal Service’s 
filing that the party disputes, and 
when possible, what the party believes 
to be the true fact or facts and the evi-
dence it intends to provide in support 
of its position. 

(2) The Commission will not hold 
hearings on a request made pursuant to 
§§ 3001.57 through 3001.60 unless it deter-
mines that there is a genuine issue of 
material fact to be resolved, and that a 
hearing is needed to resolve this issue. 

(3) Whether or not a hearing is held, 
the Commission may request briefs 
and/or argument on an expedited sched-
ule, but in any circumstance it will 
issue its recommended decision as 
promptly as is consistent with its stat-
utory responsibilities. 

(4) In order to assist in the rapid de-
velopment of an adequate evidentiary 
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record, all participants may file appro-
priate discovery requests on other par-
ticipants as soon as an Express Mail 
Market Response Rate Request is filed. 
Answers to such discovery requests 
will be due within 10 days. Objections 
to such discovery requests must be 
filed within 10 days in the form of a 
Motion to Excuse from Answering. Re-
sponses to Motions to Excuse from An-
swering must be filed within 7 days, 
and should such a motion be denied, 
the answers to the discovery in ques-
tion are due within 7 days of the denial 
thereof. It is the Commission’s inten-
tion that parties resolve discovery dis-
putes informally between themselves 
whenever possible. The Commission, 
therefore, encourages the party receiv-
ing discovery requests considered to be 
unclear or objectionable to contact 
counsel for the party filing the dis-
covery requests whenever further ex-
planation is needed, or a potential dis-
covery dispute might be resolved by 
means of such communication. 

(5) If, either on its own motion, or 
after having received a request for a 
hearing, the Commission concludes 
that there exist one or more genuine 
issues of material fact and that a hear-
ing is needed, the Commission shall ex-
pedite the conduct of such record evi-
dentiary hearings to meet both the 
need to respond promptly to changed 
circumstances in the market and the 
standards of 5 U.S.C. 556 and 557. The 
procedural schedule, subject to change 
as described in paragraph (e)(6) of this 
section, is as follows: Hearings on the 
Postal Service case will begin 35 days 
after the filing of an Express Mail Mar-
ket Response rate request; parties may 
file evidence either in support of or in 
opposition to the Postal Service pro-
posal 49 days after the filing; hearings 
on the parties’ evidence will begin 56 
days after the filing; briefs will be due 
70 days after the filing; and reply briefs 
will be due 77 days after the filing. 

(6) The presiding officer may adjust 
any of the schedule dates prescribed in 
(e)(5) of this section in the interests of 
fairness, or to assist in the develop-
ment of an adequate evidentiary 
record. Requests for the opportunity to 
present evidence to rebut a submission 
by a participant other than the Postal 
Service should be filed within three 

working days of the receipt of that ma-
terial into the evidentiary record, and 
should include a description of the evi-
dence to be offered and the amount of 
time needed to prepare and present it. 
Requests for additional time will be re-
viewed with consideration as to wheth-
er the requesting participant has exer-
cised due diligence, and whether the re-
questing participant has been unrea-
sonably delayed from fully under-
standing the proposal. 

[66 FR 54438, Oct. 29, 2001, as amended at 68 
FR 12589, Mar. 17, 2003] 

§ 3001.60 Express mail market re-
sponse—rule for decision. 

The Commission will issue a rec-
ommended decision in accordance with 
the policies of 39 U.S.C., and which it 
determines would be a reasonable re-
sponse to the change in the market for 
expedited delivery services. The pur-
pose of §§ 3001.57 through 3001.60 is to 
allow for consideration of Express Mail 
Market Response rate requests within 
90 days, consistent with the procedural 
due process rights of interested per-
sons. 

[66 FR 54438, Oct. 29, 2001] 

Subpart C—Rules Applicable to 
Requests for Establishing or 
Changing the Mail Classifica-
tion Schedule 

§ 3001.61 Applicability. 

The rules in this subpart govern the 
procedure with regard to requests of 
the Postal Service pursuant to section 
3623 of the Act that the Commission 
submit a recommended decision on es-
tablishing or changing the mail classi-
fication schedule. The Rules of General 
Applicability in subpart A of this part 
are also applicable to proceedings on 
requests subject to this subpart. For 
requests of the Postal Service based on 
Negotiated Service Agreements, the 
rules applicable to Negotiated Service 
Agreements, subpart L, supersede the 
otherwise applicable rules of this sub-
part. 

[69 FR 7593, Feb. 18, 2004] 
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